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Plaintiff, alicensed affiliate real estate broker, sued to collect acommission for locating a
particular property for a prospective buyer. When the sellers refused to sell the property, the
prospective buyer abandoned efforts to obtain the property. About six weeks later, the prospective
buyer contacted one of the sellers and was ableto negotiate with all of the sellers for purchase of
the property and ultimately consummated the purchase for a higher sale price than originally
contemplated. Plaintiff alleges that she had an oral agreement for $150,000.00 commission, or,
dternatively, that shewasacting asafacilitator and entitled to acommission for her servicesassuch.
From thetrial court’s order granting summary judgment to defendant, plaintiff has appeal ed.

Tenn.R.App.P. 3, Appeal asof Right; Judgment of the Chancery Court affirmed

CrRAWFORD, P.J., W.S,, delivered the opinion of the court, in which HIGHERS, J., and FARMER, J.,
joined.

Rex L. Brasher, Jr., Memphis, For Appellant, Sliney
David J. Harris, Susan M. Clark, Memphis, For Appellees

OPINION

This is plaintiffs appeal from the trid court’s order granting summary judgment to
defendants. In January 1996, the appellant Donna Sliney (“Sliney”), alicensed affiliate real estate
broker, and the appellee Ken Anderson (“Anderson”) met to discuss Anderson’s interest in
purchasingagolf course. Sliney advised Anderson that the Farmington Country Club near Memphis
might befor sale. Followingtheirinitial meeting, Sliney took Anderson on atour of the Farmington
Country Club on January 9, 1996. After the tour, Anderson confirmed to Sliney his intent to
purchase the club. Sliney then called David Johnson, a Memphis attorney, and told him about
Anderson’ s interest in purchasing Farmington. Johnson immediately arranged for a meeting that
afternoon between himself, Anderson, Anderson’ sassociate Michael Baker, and Russell Bloodworth
of the Boyle Investment Company. Farmington was owned by Albert Austin, LlIoyd Lovitt and the



Boyle Investment Company.

At the January 9 meeting, Bloodworth informed Anderson that Farmington was not for sale
but that he would check with the other owrers to see if they had any interest in selling the club.
Shortly after the January 9 meeting, Bloodworth informed David Johnson that one of the club’s
ownerswas adamantly opposed to selling the club and had instructed Bloodworth not to pursue any
offersto buy Farmington. Following thisfailed attempt, neither Johnson nor Bloodworth had any
involvement in the sale of the Farmington club.

Shortly after thefirst unsuccessful attempt, Sliney inquired of Anderson whether hewas still
interested in buying Farmington, and she suggested that she arrange a meeting between Anderson
and O.W. Winsett, areal estate developer whom she thought might be able to arrange a meeting
directly between Anderson and Farmington’ sowners. On January 15, 1996, Anderson, Sliney, and
Michael Baker met with Winsett and William Bartholomew, another local attorney. The parties
agreed that Bartholomew would act as atrustee for Anderson, and in that capacity, Bartholomew
agreed to deliver to the owners an offer to buy the club for $5 million. Anderson agreed to pay at
closing $300,000 to cover fees, commissions and expensesrelaed to the transaction. Sliney stated
at the meeting that her commission would be three percent of the sale price or $150,000. Winsett
was to have received an equal amount.

Following the January 15 meeting, Bartholomew drafted asales contract for the purchase of
Farmington and he also prepared a Declaration of Trust authorizing Bartholomew to act as trustee
for Anderson. The Declaration of Trust provided that A nderson would advance the required earnest
money and that he would pay $300,000 at closing to cover fees, commissions, and expenses of the
transaction. OnJanuary 17, 1996, Anderson and Baker met with Winsett and Bartholomew at which
time Anderson signed the Declaration of Trust and wrote the earnest money check to Bartholomew
for $250,000.

After the January 17 meeting, Bartholomew called Albert Austin, one of Farmington’s
owners and told him that he represented a potential buyer. Despite Austin’s confirmation that the
club was not for sale, Bartholomew delivered the purchase contract to Austin. Austin testified that
he never discussed the contract with the other ownersbecause the club was not for sale. During the
same time period, Winsett delivered a copy of the contract to John Stone, an employee of Boyle
Investment Company, another Farmington owner. Approximatdy two weekslater, Stonecalled both
Winsett and Bartholomew to inform them that the owners were not interested in selling the
Farmington Country Club. On February 8, 1996, Bartholomew returned to Anderson the earnest
money check for $250,000. Following the activities of January and February, 1996, Sliney,
Bartholomew and Winsett had no further involvement in Anderson’s purchase of Farmington.
Sliney even stated in her amended complaint that “[O]n or about February 26, 1996, Mr. Anderson
informed your parties that he had no further interest in pursuing investment in agolf course.”

In March 1996, approximately six weeks dter the last failed attempt, Anderson called J.

Bayard Boyle, Jr., chairman of the Boyle Investment Company, to inquire whether Anderson could
convince Boyleto sell him the Farmington dub. On March 28, 1996, Anderson met for lunch with
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Bayard Boyleand L1oyd L ovitt, another of the club’ sowners. At that meeting, Andersontad Boyle
and Lovitt that hewould pay $5 million for the club. Following aseries of telephone conversations
over the course of the following two weeks, the owners agread to sell and Anderson agreed to buy
the Farmington club for $5.5 million, ten percent more than hisoriginal offer. On April 16, 1996,
Anderson formed KRA Holdings, LLC, alimited liability company, to purchasethe club. On May
6, 1996, the club’ sownersand KRA signed a purchase contract, and on June 5, 1996, the transaction
closed. None of Farmington’ sownersever met with or negotiated with Ms. Sliney, Mr. Winsett, Mr.
Hoffman or anyone other than Anderson, his bus ness associate Michael Baker, and his attorney.
After purchasing Farmington, Andersonrefused to pay Sliney thecommissionwhich shedemanded.

On July 19, 1996, Donna Sliney and O.W. Winsett filed acomplaint in the Chancery Court
of Shelby County against KRA Holdings, LLC and Ken R. Anderson. Theplaintiffsalleged claims
for breach of contract, for quantum meruit, for violation of the Tennessee Consumer Protection Act
against Anderson, and for inducement/procurement of breach of a contract against KRA. The
plaintiffs filed an amended complaint on July 30, 1996, adding as plantiffs Coldwell Banker
Hoffman-Burke, Inc. and Daniel C. Hoffman, Jr. The record reflects that Sliney was, at all times
relevant hereto, alicensed affiliate real estate broker for Coldwell Banker Hoffman-Burke Inc., and
that her managing broker was Daniel C. Hoffman, Jr. On September 6, 1996, the defendants filed
an answer and a counterclaim for damages arising from the plaintiffs allegedly frivolous and
meritless lawsuit brought solely for the purpose of harassment.

Following discovery, the defendants on September 30, 1997, filed a motion for summary
judgment seeking dismissal of all of theplaintiffs' claims. The defendants argued that the plaintiffs
were not entitled to recover damages for nonpayment of the commission because (1) they were not
the procuring cause of the sale; (2) Sliney, as an affiliate broker, could not lawfully collect a real
estate commission; and (3) Sliney could not act as Anderson’s agent in the absence of an agency
agreement as required by T.C.A. § 62-13-401.

In response on November 14, 1997, Sliney filed a motion for leave to amend the amended
complaint, which thetrial court granted on July 23, 1998. Inthe second amended complaint, Sliney
alleged that she was acting in accordance with an oral contract governed by T.C.A. § 62-13-102
pertaining to a “facilitator.” Sliney prayed that thetrial court find thet the parties had an oral
contract for athree percent commission and that she be awarded $150,000 or in the alternative that
thetrial court find that she be entitled to a$150,000 finder’ sfee based on the parties’ oral agreement
for athree percent commission. Also, on November 14, 1997, Sliney filed a motion for a partial
voluntary non-suit with prejudice in which she sought to relinquish her claims brought under the
Tennessee Consumer Protection Act, for inducement/procurement of breach of acontract, for treble
damages, punitive damages, and for attorneys fees. The trial court granted Sliney’s motion for
partial non-suit with prejudice by order entered on March 11, 1998. By Order entered January 23,
1998, plaintiff O.W. Winsett al sotook avol untary non-suit with prejudice asto theforegoing claims.

On September 3, 1998, the trial court entered an arder granting summary judgment to
defendantsasto all claims of plaintiffs Coldwell Banker Hoffman-Burke, Inc., Daniel C. Hoffman,
Jr., and O.W. Winsett. The order of dismissal of the foregoing claims was made fina pursuant to
the express requirements of Rule 54.02 Tenn.R.Civ.P. Thetrial court’s September 3, 1998, order
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also granted the defendants’ motionfor summary judgment asto all claimsbrought by Donna Sliney
“in any capacity except to the extent that she states adaim for remuneration asa ‘finder.””

Following the September 1998 order, both plaintiff Sliney and defendantsfiled crossmotions
for summary judgment asto the remaining claims. By an order entered February 16, 1999, thetrial
court granted defendants’ motion for summary judgment and denied plaintiff Sliney’smotion. On
March 12, 1999, Coldwell Banker Hoffman-Burke, Inc., Daniel C. Hoffman, Jr., and DonnaSliney
filedinthetrial court anotice of apped, appealing the order of summary judgment entered February
16, 1999. Plaintiff O.W. Winsett did not file a notice of appeal.

Thedispositiveissueon appeal iswhether thetrial court erredin granting summary judgment
to defendants. Before discussing this issue, however, we will deal with the defendants issue
asserting that the appeal s of Coldwell Banker-Hoffman Burke, Inc, and Daniel C. Hoffman, Jr., are
not timely filed.

On September 3, 1998, thetrial court’s order granted summary judgment to defendants on
al claims brought by plaintiffs, Coldwell Banker-Hoffman Burke, Inc., and Daniel C. Hoffman, Jr.
The order statesin pertinent part:

IT ISTHEREFORE ORDERED ADJUDGED AND DECREED:

1. That thedefendants’ Motion for Summary Judgment is granted as
to all causes of action brought by the plaintiffs Coldwell Banker
Hoffman-Burke, Inc., and Daniel C. Hoffman, Jr. Therebeing nojust
reason for delay, a final judgment shall be entered against these
plaintiffs.

Rule 3, Tenn.R.App.P., providing for an appeal as of right, states as pertinent to the issue befare us:

Rule3. Appeal asof Right: Availability; Method of Initiation. -
(a) Availability of Apped as of Right in Civil Actions. - In avil
actions every find judgment entered by atrid court from which an
appeal liesto the Supreme Court or Court of Appealsisappeal ability
as of right. Except as otherwise permitted in Rule 9 and in Rule
54.02 Tennessee Rules of Civil Procedure if multiple parties or
multiple claims for relid are involved in an action, any order that
adjudicates fewer than all the claims or the rights and liabilities of
fewer than all the parties is not enforceable or appealable and is
subject to revision a any time before entry of a final judgment
adjudicating all the claims, rights, and liabilities of all parties.
(Emphiasis added).

Rule54.02, Tenn.R.Civ.P., providesfor making final any order that adjudicates fewer than
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all the claims or the rights and liahilities of all the paties:

When more than one claim for relief is present in an action, whether
as a claim, counterclaim, cross-claim, or third party claim, or when
multiple parties are involved, the court, whether at law or i n equity,
may direct the entry of afinal judgment asto one or more but fewer
than all of theclaimsor parties only upon an expressdeter mination
that there is no just reason for delay and upon an express
direction for the entry of judgment. In the absence of such
determination and direction, any order or other form of decision,
however designated, that adjudicates fewer than all the claimsor the
rightsand liabilities of fewer than all the parties shell not terminate
the action as to any of the claims or parties, and the order or other
form of decision is subject to revision at any time before the entry of
the judgment adjudicating all the clams and the rights and liabilities
of al the parties. (Emphasis Added).

The September 3, 1998 order wasmadefinal pursuant to Rule54.02, Tenn.R.Civ.P., see Fox
v. Fox, 657 SW.2d 747 (Tenn. 1983); thus, notice of appeal by these plaintiffs must have beenfiled
within thirty days thereafter. This Court is prohibited from extending thetime allowed for taking
an appeal asof right. Rule2, Temn.R.App.P.; Edmundson v. Pratt, 945 S.\W.2d 754 (Tenn. Ct. App.
1996). This Court has no jurisdiction to hear the appeal where the notice of appeal is not timely
filed. 1d. We aso note that these appellants have not filed a brief, and the appeal is subject to
dismissal upon amotion of the appelless. Rule 29(c), Ten.R.App.P.

We will now consider plaintiff Sliney’sissue. A motion for summary judgment should be
granted when the movant demonstrates that there are no genuineissues of material fact and that the
moving party isentitled to ajudgment asamatter of law. Tenn. R. Civ. P. 56.04. The party moving
for summary judgment bears the burden of demonstrating that no genuine issue of material fact
exists. Bain v. Wells, 936 SW.2d 618, 622 (Tenn. 1997). On amotion for summary judgment, the
court must take the strongest | egitimate view of the evidencein favor of the nonmoving party, allow
all reasonable inferencesin favor of that party, and discard all countervailing evidence. 1d. InByrd
v. Hall, 847 SW.2d 208 (Tenn. 1993), our Supreme Court stated:

Once it is shown by the moving party that there is no genuine issue
of material fact, the nonmoving party must then demonstrate, by
affidavitsor discovery materials, that thereisagenuine, material fact
disputetowarrant atrial. Inthisregard, Rule 56.05[now Rule 56.06]
provides that the nonmoving party cannot simply rely upon his
pleadings but must set forth specific facts showing that thereis a
genuine issue of maerial fact fortrial.

Id. at 211 (citations omitted) (emphasisin original).
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Summary judgment isonly appropriatewhen thefactsand thelegal conclusionsdrawnfromthefacts
reasonably permit only one conclusion. Carvell v. Bottoms 900 S.W.2d 23, 26 (Tenn. 1995). Since
only questions of law are involved, thereis no presumption of correctness regarding atrial court's
grant of summary judgment. Bain, 936 S.\W.2d at 622. Therefore, our review of the trial court’s
grant of summary judgmert is de novo on the record before this Court. Warren v. Estate of Kirk,
954 SW.2d 722, 723 (Tenn. 1997).

At al timesrelevant, Ms. Sliney was an affiliate broker, asthat termisdefined in T.C.A. 8§
62-13-102 (2). InBarden v. Roberts No. 94029-2 R.D., 1989 WL 28715 (Tenn. Ct. App. Mar. 29,
1989), thisCourt held that an affiliate broker |acked standingto sue aproperty owner for ared estate
commission, relying upon the Supreme Court’ s decision in Turnblazer v. Smith, 379 S\W.2d 772
(Tenn. 1964). In Turnblazer, our Supreme Court held that areal estate salesman in the employ of
areal estate broker had noright to maintain an action in hisown name against the broker’ sclient for
acommission. In Barden, thisCourt noted that “ acomparison of former and current statutesreveals
no appreciable difference between a ‘rea estate salesman’ and an ‘affiliate broker.” An affiliate
broker is still under the direction and control of alicensed broker and engaged by the broker to do
his bidding.” Barden, at *2. The Barden Court further noted that the chancellor, allowing the
affiliate broker to maintainthe action to collect the commission, erroneously relied upon T.C.A. §
62-13-105, whichwas added to Chapter 13 in 1973. The datute provides:

62-13-105. Action by broker tocollect compensation. - No action
or suit shall be instituted, nor recovery be had by any person, inany
court of this state for compensation for any act done or service
rendered, the doing or rendering of which is prohibited under the
provisions of this chapter to other than by licensed brokers, affiliate
brokers or time-share sdespersons, unless such person was duly
licensed hereunder as a broker, affilide broker or timeshare
salesperson at the time of performing or offering to perform any such
act or service, or procuring any promise or contract or the payment of
compensation for any such contemplated act or service.

The Court interpreted the statute to require that alicense be held as a condition precedent to
any affiliate broker or real estate broker maintaining an action for commissions, but the Court
reasoned that “this code section does not give an affiliate broker standing to sue the client directly
when this standing does not otherwise exist.” The Barden Court also fortified itsinterpretation of
T.C.A. 8 62-13-105, and the Court’s reliance upon Turnblazer, by a comparative anaysis of the
disciplinary statutein existence at thetime of Turnblazer and in existence at thetime of the Barden
decision. Both statutes providefor licenserevocation or suspension of areal estate salesman (inthe
former statute) and an affiliate broker (in the present statute) for accepting acommissionor valuable
consideration, except from the licensed broker by whom he isemployed. The Barden Court held
that an affiliate broker lacksthe legal capacity to bringan action directly against the broker’ s client.
Thetrial court correctly granted summary judgment, because M s. Sliney may not maintain an action
to recover acommission.



Moreover, Ms. Sliney’sclaim for afee for asale of the real estate fails, because therewas
no written agency agreement. T.C.A. 8§ 62-13-401, as in fect on January 1, 1996 provides:

A real estate licensee may provide real estate servicesto any party in
a prospecti ve transaction, with or without an agency relationship to
one (1) or more parties to the transaction. Until such time as a
licensee enters into a specific written agreement to establish an
agency relationship with one (1) or more partiesto atransaction, such
licensee shall be considered a facilitator and shall not be considered
an agent or advocate of any party to the transadion. An agency or
subagency relationship shall not be assumed, implied or created
without a written bilateral agreement that establishestheterms
and conditions of such agency or subagency rdationship.
(Emphasis Added).

It isundisputed that there was no agency agreement between Anderson and Sliney or any of
the brokers at Coldwell Banker-Hoffman Burke, Inc. The only written agreement relied upon by
Sliney isthe declaration of trust entered into between Anderson and Bartholomew which provides
asfollows:

This Agreement made and entered into by and between
WILLIAM BARTHOLOMEW, as Trusteee and KEN R.
ANDERSON, as Beneficiary,

WITNESSETH:

Beneficiary desiresto purchase property and business known
as Farmington Country Club, and to assist in this transaction hereby
appoints William Bartholomew, Trustee, with full power to execute
a contract and othe documents for the purchase and sale of said

property.

Beneficiary has reviewed and approved said contract for
purchaseand sale, and agreesto advance the required earnest money
and pay the purchase price of $5,000,000.00 provided for in the
contract, and, in addition, the closing and adjustment items aso
provided for.

Beneficiary further agrees to pay at closing $300,000.00 to
cover fees, commissions, and expenses of the transaction, to be
disbursed through the Trustee.

Trustee declares that he is acting as Trustee in behalf of
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Beneficiary, for the useand benefit of Bendiciary, and Trustee shall
have no personal liability under the terms and conditions of the
contract for purchase and sale, or hereunder.

IN WITNESS WHEREOF, the parties have executed this
instrument this 17" day of January, 1996.

The Declaration of Trust authorized only Bartholomew to act on Anderson’s behalf and
provided for him to distribute fees and commissions. It is undisputed that the transaction
contemplated in the Declaration of Trust never materialized and that Bartholomew returned the
$250,000.00 earnest money check to Anderson February 8, 1996. Therewasno further involvement
by Bartholomew or anyone else under the terms of the Declaration of Trust. The transaction
contemplated by the Declaration of Trust was abandoned when the earnest money wasreturned, and
the parties to this agreement considered the contract to be defunct. See Jenkinsv. Goddard, No.
03A01-9704-CH-00139, 1997 WL 528921 (Tenn. Ct. App. Aug. 28, 1997).

Even assuming arguendo that Sliney could receive afee for the real estate transaction and
that there was an agency contract, there is no evidence in the record that Ms. Sliney was the
“procuring cause” of thetransaction. InPacesetter Properties, Inc. v. Hardaway, 635 S.W.2d 382,
388 (Tenn. Ct. App. 1981), this Court held that a broker “procures’ the sale of real property only if
the broker “ presents a customer able, willingand ready to deal on terms satisfactory to hisprincipal.
Thisis generally evidenced by a written offer on terms previously named by the principal.” 635
S.W.2d at 388. The Court further explained:

Appellant seems to conceive that, once an agent has
introduced a customer to his principal, he (the agent) thereby has a
perpetuallyvestedinterest in any transaction taking place betweenthe
customer and the principal. Such is not the rule. Therights of the
agent are limited to those transactions of which his efforts are found
to be the efficient, procuring cause. It does not apply to negotiations
ingtituted in good faith after a substantial delay following a
termination of first negotiations.

Id. at 389-90.

In Pacesetter, the owners had agreed to permit a broker to find atenant for their property.
The broker found a prospective tenant, but negotiations wereunsuccessful. Three monthslater, the
owners and the same prospective tenant entered into alease agreement. In declining to find that the
broker was entitled to a commission, the Court held:

If the efforts of a broker have faled to produce a contract, and

negotiationshave* broken off,” itis not “bad fai th” or “ overreaching”
for the seller to respond to later overtures of the buyer without
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allowing the broker to participate in the renewed negotiations.
Id. at 390.

There is no evidence to demonstrate that Ms Sliney was the procuring cause of the
transaction between Anderson and Farmington’ sowners. Despitethebest efforts of DonnaSiney,
O.W. Winsett, David Johnson, and William Bartholomew, they failed to produce an agreement
between Anderson and the owners of the Farmington Country Club. Following the ectivities of
January and February, 1996, Donna Sliney had no further involvement in Anderson’s purchase of
Farmington, and she herself stated in the complaint that Anderson told her in February 1996 that “ he
had no further interest in pursuing investment in agolf course.” Moreover, none of Farmington’s
owners ever met with or negotiated with Ms. Sliney, Mr. Winsett, or Mr. Hoffmann. Clearly, after
theeffortsof all othershad failed and several weeks had passed during which no further effortswere
undertaken by anyonetoward the purchase of Farmington, it was Anderson’ s personal tel ephonecall
to Bayard Boylethat ultimately resulted in the agreement to sell the Farmington club. Twoweeks
following the meeting, Anderson and the owners agreed to the terms of sale whereby Anderson
would pay an additional $500,000 or ten percent morethan hisoriginal offer in order to purchasethe
club for $5.5 million.

As noted by this Court in Robinson v. Kemmons Wilson Realty Co., 293 SW.2d 574, 585
(Tenn. Ct. App. 1956),

If a broker, after introducing a prospective customer to his
employer to no purpose, abandons his employment entirely, or if,
after procuring a person who proves to be unwilling to accept the
termsof hisprincipal, he merely ceasesto make further endeavorsto
negotiateadeal with that particular individual and all negotiationsin
that direction are completely broken off and terminated, he will not
be entitled to a commission if his employer subsequently renews
negotiations with the same person, ether directly or through the
medium of another agent, and thus effectsasalewithout further effort
of the broker first employed. 8 Am. Jur. Brokers § 144, p. 1069.

Id. at 585.

Findly, Ms. Sliney alegesthat she and Anderson had an aral agreement whereby shewould
actasa“facilitator” under T.C.A. 862-13-102 and would thereby garner afeefor her work “finding”
the Farmington Country Club. Jug astherewasinsufficient evidenceto establish an agency contract
between Sliney and Anderson, we similarly concludethat the record reflects no agreement whereby
Sliney would act asafinder for Anderson for afee. Even if there had been such an agreement, Ms.
Sliney herself stated that “[ O] n or about February 26, 1996, Mr. Anderson informed your partiesthat
he had no further interest in pursuing investment in agolf course.” Itisevident from the record that
Ms. Sliney did not “find” a property that was for sale. The first two attempts to purchase theclub
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had failed because the club was not for sale. In fact, the owners testified that the club was not for
sale until after they had met with Anderson who had convinced them to sell.

The record reveals that there was no agreement between Ms. Sliney and Andeson for
payment of any fee for “finding” a property. To the contrary, viewing the record as a whole, it
reflectsthat Ms. Sliney’ sinvol vement was predicated on her expectation of obtaining a commission
as a selling agent.  She testified in her deposition: “I know that | was the selling - you know,
representing as a selling agent.” The sale contemplated in the Declaration of Trust did not
materialize, and the right to a commission on the part of the broker failed. Summary judgment
terminati ng the broker’ sright to acommi ss on terminates any clam by Ms. Sliney.

Accordingly, for the foregaing reasons, the order of the trial court granting summary
judgment to defendants is affirmed, and the case is remanded to the trial court for such further
proceedings as may be necessary. Costs of the appeal are assessed againg the appellant, Donna
Siney.
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